
The FCC has proposed network neutrality rules that apply equally to wireless carriers (such as AT&T and T-Mobile) and 
wireline providers (such as Comcast and Cablevision). Both would be reclassified as telecommunications services, allowing 
the FCC to protect consumers by banning the blocking, throttling or paid prioritization of third-party applications, content 
or services online. Net neutrality on mobile networks is not only legally permissible and technically feasible, it will promote 
innovation, competition, and protect disadvantaged communities that rely disproportionately on mobile devices for Internet 
access.

The FCC has the authority to apply Title II of the 1996 Telecommunications Act to both fixed and mobile broadband services. 
Indeed, once the FCC reclassifies broadband Internet access as a “telecommunications” service, Section 3 of the Act requires the 
service to be regulated as a common carrier, just as mobile voice services are today.  In 1993 Congress required that “commer-
cial” mobile services be regulated as common carriers, but with forbearance (e.g., no rate regulation); and it forbid regulating 
“private” mobile services as common carriers. Mobile carriers argue that Congress (Section 332) intended to limit any future 
common carrier regulation to services interconnected with the traditional telephone network. In reality, Congress expressly 
gave the FCC authority to determine when a new mobile service is sufficiently interconnected and operates as a common carrier. 
Today’s mobile data services both connect all users to each other and allow them to interconnect with the traditional telephone 
network. Congress never intended a common carrier telecommunications service to be a “private” service exempt from non-dis-
crimination rules.

FCC has the legal authority to apply strong net neutrality rules to mobile broadband.

It is technically feasible for mobile networks to implement net neutrality.
Industry lobbyists regularly claim that net neutrality rules are not feasible for mobile broadband because of unpredictable 
congestion as users move from cell to cell on inherently capacity-constrained networks. While “wireless is different,” mobile 
broadband providers have the technical capability to implement strong network neutrality rules that prohibit any discrimina-
tory treatment of third-party applications or content. An engineering study filed by OTI shows how Long Term Evolution (LTE, 
or 4G) technology is capable of managing congestion through prioritization protocols that are application-agnostic and treat 
“like applications alike.” Even when faced with severe congestion, LTE networks are capable of prioritizing delay-sensitive 
traffic without favoring carrier-sponsored or carrier-affiliated applications, content, or services.

Minority and low-income households rely disproportionately on mobile networks 
for primary Internet access. Excluding mobile would create an “Open Internet” divide.

Surveys show that low-income and minority populations are more than twice as likely to rely on mobile devices as their exclu-
sive or primary means of Internet access. In 2013, the share of adults lacking broadband access at home but with a smartphone 
subscription was far higher among Hispanics (22%), African Americans (15%), young adults (15%) and households earning 
less than $30,000 (13%) as compared to Whites (6%) and adults in households earning over $75,000 (7%). For individuals and 
families who cannot afford both high-capacity wireline broadband at home and a mobile data plan, there is increasing reliance 
on the more versatile mobile networks. A failure to ensure network neutrality for wireline and wireless users would have a dis-
parate impact that deepens the disadvantages faced by groups already facing a digital divide – creating an additional “Open 
Internet” divide. 
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Fixed and mobile networks are converging thanks to Wi-Fi. Different rules would 
result in confusion and varying online experiences depending on the network used 
to access content.

Wireline and wireless networks are rapidly converging in ways that make a divergent set of rules favoring mobile ISPs confus-
ing and harmful to both consumers and competition.  Consumers rely more and more on mobile devices for Internet access, 
yet a majority of mobile device data traffic is now being redirected by Wi-Fi onto wireline networks. As this “offloading” of 
mobile data via Wi-Fi steadily increases, smartphones and other mobile devices will rely on both mobile carrier and (primarily) 
wireline networks. Users will switch back and forth between the two seamlessly, even during the same browsing session.  This 
pervasive connectivity, relying heavily on Wi-Fi, will benefit consumers and spur competition among and between Internet 
platforms if the government does not bifurcate the Internet and distort the marketplace by excluding mobile ISPs from network 
neutrality consumer protections. 
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Additional Resources

• OTI Supplemental Brief on Legal Authority for Mobile Net Neutrality - 1/27/2015    
http://bit.ly/1J2CZFB [17 pages]

• CTC Technology & Energy paper - “Mobile Broadband Networks Can Manage Congestion While Abiding By Open 
Internet Principles” - 11/13/2014
http://bit.ly/1qstAPo [36 pages] 

LEGAL AUTHORITY

TECHNICAL FEASIBILITY

NETWORK CONVERGENCE & WI-FI OFFLOAD
• OTI paper - “Solving the ‘Spectrum Crunch:’ Unlicensed Spectrum on a High-Fiber Diet” - 10/23/2013
http://bit.ly/1ArYwlJ [28 pages] 
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The Open Technology Institute strengthens communities through grounded research, technological innovation, 
and policy reform. We create reforms to support open source innovations and foster open technologies and com-
munications networks. Partnering with communities, researchers, industry and public interest groups, we pro-
mote affordable, universal, and ubiquitous communications networks.

Network neutrality is important to protect entrepreneurs, start-ups, and small businesses. Companies like Etsy, eBay and many 
others have called for network neutrality protections to apply to both fixed and mobile networks. Even if the steadily consol-
idating mobile broadband market was “robustly” competitive at the retail level, all wireless carriers have a common interest 
in extracting rents from online application and content providers – and in securing a competitive advantage for their own 
competing apps, content, and services. The leverage that mobile ISPs have over third-party apps, content and services over 
the Internet is justification in itself for strong network neutrality rules. Protections for both innovators and consumers against 
blocking, throttling and paid prioritization should not depend on whether the Internet access is wireline or wireless.

Mobile net neutrality promotes start-ups and innovation by third party developers.4
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LIMITED MOBILE COMPETITION
• OTI & Consumers Union ex parte on high consumer switching costs and the limited nature of mobile competition - 1/28/2015
http://bit.ly/1DJUqWQ [7 pages] 
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